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landslides into the impoundment or 
impounded material. 

[44 FR 15357, Mar. 13, 1979, as amended at 48 
FR 44780, Sept. 30, 1983; 50 FR 16199, Apr. 24, 
1985; 53 FR 43605, Oct. 27, 1988; 59 FR 53028, 
Oct. 20, 1994; 73 FR 75876, Dec. 12, 2008] 

§ 780.27 Reclamation plan: Surface 
mining near underground mining. 

For surface mining activities within 
the proposed permit area to be con-
ducted within 500 feet of an under-
ground mine, the application shall de-
scribe the measures to be used to com-
ply with 30 CFR 816.79. 

§ 780.28 Activities in or adjacent to pe-
rennial or intermittent streams. 

(a) Applicability—(1) In general. Ex-
cept as otherwise provided in para-
graph (a)(2) of this section, this section 
applies to applications to conduct sur-
face mining activities in perennial or 
intermittent streams or on the surface 
of lands within 100 feet, measured hori-
zontally, of perennial or intermittent 
streams. 

(2) Exceptions. (i) Coal preparation 
plants not located within the permit area 
of a mine. This section does not apply 
to applications under § 785.21 of this 
chapter for coal preparation plants 
that are not located within the permit 
area of a mine. 

(ii) Stream-channel diversions. Para-
graphs (b) through (e) of this section do 
not apply to diversions of perennial or 
intermittent streams, which are gov-
erned by § 780.29 of this part and § 816.43 
of this chapter. 

(b) Application requirements for surface 
mining activities in a perennial or inter-
mittent stream. If you propose to con-
duct one or more of the activities list-
ed in paragraphs (b)(2) through (b)(4) of 
§ 816.57 of this chapter in a perennial or 
intermittent stream, your application 
must demonstrate that— 

(1) Avoiding disturbance of the 
stream is not reasonably possible; and 

(2) The proposed activities will com-
ply with all applicable requirements in 
paragraphs (b) and (c) of § 816.57 of this 
chapter. 

(c) Application requirements for surface 
mining activities within 100 feet of a pe-
rennial or intermittent stream. If you pro-
pose to conduct surface mining activi-
ties within 100 feet of a perennial or 

intermittent stream, but not in the 
stream itself, and those activities 
would occur on land subject to the 
buffer requirement of § 816.57(a)(1) of 
this chapter, your application must— 

(1) Demonstrate that avoiding dis-
turbance of land within 100 feet of the 
stream either is not reasonably pos-
sible or is not necessary to meet the 
fish and wildlife and hydrologic bal-
ance protection requirements of the 
regulatory program; 

(2) Identify any lesser buffer that you 
propose to implement instead of main-
taining a 100-foot undisturbed buffer 
between surface mining activities and 
the perennial or intermittent stream; 
and 

(3) Explain how the lesser buffer, to-
gether with any other protective meas-
ures that you propose to implement, 
constitute the best technology cur-
rently available to— 

(i) Prevent the contribution of addi-
tional suspended solids to streamflow 
or runoff outside the permit area to the 
extent possible, as required by 
§§ 780.21(h) and 816.41(d)(1) of this chap-
ter; and 

(ii) Minimize disturbances and ad-
verse impacts on fish, wildlife, and re-
lated environmental values to the ex-
tent possible, as required by §§ 780.16(b) 
and 816.97(a) of this chapter. 

(d) Approval requirements for activities 
in a perennial or intermittent stream. Be-
fore approving any surface mining ac-
tivities in a perennial or intermittent 
stream, the regulatory authority 
must— 

(1) Find in writing that— 
(i) Avoiding disturbance of the 

stream is not reasonably possible; and 
(ii) The plans submitted with the ap-

plication meet all applicable require-
ments in paragraphs (b) and (c) of 
§ 816.57 of this chapter. 

(2) Include a permit condition requir-
ing a demonstration of compliance 
with the Clean Water Act in the man-
ner specified in § 816.57(a)(2) of this 
chapter before the permittee may con-
duct any activities in a perennial or 
intermittent stream that require au-
thorization or certification under the 
Clean Water Act. 
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